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WHEREAS, plaintiffs Amanda Lefton, as Commaissioner of the New York
State Department of Environmental Conservation (DEC) and the DEC (together
“DEC”), have filed a verified complaint ((the “Complaint”) in this action
concurrently with this Consent Judgment seeking civil penalties and injunctive
relief relating to the municipal wastewater treatment facilities and combined sewer
system operated by defendant the Buffalo Sewer Authority (“BSA”). The Complaint
alleges that BSA violated Article 17 of the New York State Environmental
Conservation Law (ECL), ECL § 17-0801, et seq., by failing to comply with its
approved combined sewer overflow (“CSQO”) long-term control plan (“LTCP”)
implementation schedule, as required by the administrative compliance order
issued by the Environmental Protection Agency (EPA), and its DEC-issued State
Pollutant Discharge Elimination System (“SPDES”) permit no. NY0028410 (the
“Permit”). The Complaint additionally alleges that in 2024 BSA violated effluent
discharge limits and bypass operation and reporting requirements of the Permit.

WHEREAS, the primary purpose of this Consent Judgment is to specify the
requirements for BSA to submit and, upon DEC approval, implement an amended
LTCP (“Amended LTCP”) to reduce the number of CSO discharges to waters of New
York and the United States and achieve the Typical Year CSO activation limits, as
defined below, by receiving waterbody, as specified in its previous 2014 LTCP. The
Amended LTCP will update and supersede the previously approved 2014 L'TCP.

The terms of this Consent Judgment require that all capital control projects

i

4 of 61



[FTCED._ERIE COUNTY CLERK 1072272025 03: 25 PM | NDEX NO. 816176/ 2025

NYSCEF DOC. NO. 13 RECEI VED NYSCEF: 10/22/2025

outlined in the approved Amended LTCP be completed no later than December 31,
2040.

WHEREAS, BSA owns and operates a publicly owned treatment works
(“POTW”), as defined at 40 C.F.R. § 403.3, consisting of its Bird Island Wastewater
Treatment Facility (“Bird Island WWTF”) located at 90 West Ferry Street, Buffalo,
New York 14213, and its Combined Sewer System, located in the City of Buffalo
(collectively the “Facility”), pursuant to the Permit.

WHEREAS, the Permit authorizes BSA to discharge sanitary wastewater
and stormwater runoff from three Bird Island WWTF outfalls and 52 CSO outfalls
into the Receiving Waters, as defined below, in accordance with requirements and
conditions contained in the Permit.

WHEREAS, EPA’s “Combined Sewer Overflow Control Policy,” 59 Fed. Reg.
18,688 (April 19, 1994), 33 U.S.C. § 1342(q), (“EPA’s CSO Policy”) directs CSO
permittees to develop and submit an LTCP that addresses the following nine
minimum core elements: (1) characterization, monitoring, and modeling; (1) public
participation; (i11) consideration of sensitive areas; (iv) evaluation of alternatives; (v)
cost/performance considerations; (vi) operational plan; (vil) maximization of
treatment at the existing POTW treatment plant; (viil) implementation schedule;
and (ix) post construction monitoring program.

WHEREAS, EPA’s CSO Policy indicates that states and EPA should

coordinate review and appropriate revision of water quality standards and
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implementation procedures with development of the LTCP to ensure that long-term
controls will be sufficient to meet water quality standards.

WHEREAS, BSA developed and submitted a draft LTCP on January 13, 2014
to DEC and EPA, that complied with EPA’s CSO Policy.

WHEREAS, BSA’s draft LTCP included a schedule for various construction
and collection system projects to be implemented over a 20-year period to
substantially reduce CSO discharges from BSA’s Combined Sewer System. The 20-
year implementation schedule was associated with a significant decrease in Typical
Year CSO activations. The 20-year implementation schedule was predicted to
reduce the number of CSO activations from approximately 65 CSO discharge events
per year to 0-9 CSO discharge events in a Typical Year at BSA’s CSO outfalls.

WHEREAS, EPA and DEC approved BSA’s draft LTCP on March 18, 2014
(the “2014 LTCP”).

WHEREAS, EPA, thereafter, issued an Administrative Compliance Order,
CWA-02-2014-3033, on April 11, 2014 (the “2014 EPA Order”), which required BSA
to implement the 2014 LTCP in accordance with the 20-year implementation
schedule. The 2014 EPA Order required BSA to complete implementation of all
2014 LTCP projects by no later than March 18, 2034.

WHEREAS, DEC thereafter amended the Permit to require BSA to
implement the 2014 LTCP in accordance with the 2014 Order.

WHEREAS, the below facts outline BSA’s compliance and alleged

noncompliance with its Permit and the 2014 EPA Order and support the approval of

B
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this Consent Judgment;

To date BSA has completed construction of more than 33 of the
projects included in the 2014 LTCP and the 2014 EPA Order and has
managed over 670 acres of impervious surface through Green
Infrastructure projects. Five more LTCP projects are currently in
construction and 12 are in various stages of design.

Since 2014, BSA alleges that it has invested over $158 million dollars
in plant and collection system improvements, resulting in significant
reductions in CSO discharges, system-wide activations, and total
activations.

One of the major construction projects set forth in the 2014 LTCP is
the No Feasible Alternative Project (‘“NFA Project”), and it is designed
to improve treatment at the WWTF. The NFA Project will increase the
secondary treatment capacity of the WWTF, minimizing the amount of
wastewater that bypasses secondary treatment.

The NFA Project is being conducted in three phases, with Phase I
(WWTF Secondary System Rehabilitation and Upgrade Project)
currently under construction. The engineering report for Phase II
(WWTF Primary Treatment Renovation) was approved by DEC on
June 8, 2023, and BSA’s bidding process for the award of contracts for
construction services is in progress. BSA approved the engineering
design contract for Phase III on January 26, 2024.

The Permit and 2014 EPA Order required BSA to (i) start engineering
on the NFA Project by March 18, 2015, (ii) issue a notice to proceed by
March 18, 2017, (iii) complete engineering on the NFA Project by
March 18, 2019, and (iv) substantially complete the NFA Project by
March 18, 2022, in accordance with the 2014 LTCP.

On September 1, 2015, BSA notified DEC and EPA that the design
engineering of the NFA Project was delayed due to the unexpected
need to, as part of the NFA Project, remove extensive quantities of grit
that had accumulated in the WWTF system, and that these issues had
to be rectified to allow for accurate measurements necessary to
complete design engineering of the NFA Project.

EPA issued BSA a Notice of Violation, dated November 8, 2018,
alleging that BSA failed to start engineering on the NFA Project by the
March 18, 2015 date, precluding BSA from completing the engineering

B
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on the NFA Project by the March 18, 2019 deadline, in violation of the
Permit and 2014 EPA Order. To account for delays caused by the
cleaning/grit removal work, BSA requested extensions through
September 2021 for the start of NFA Project engineering and through
November 2024 for the completion of the NFA Project engineering.

In a letter dated November 28, 2018 to DEC and EPA, BSA provided
an update on the cleaning/grit removal work remaining, with a
schedule for completion of the remaining work, and, based on the work
remaining, requested an extension to submit the engineering for the
NFA Project design to September 2021.

Based on communications with EPA related to the delays caused by
the cleaning/grit removal work, on April 11, 2019 BSA submitted a
request to extend the NFA Project schedule.

Due to the estimated costs associated with removing grit from the
aeration tanks in the secondary system, BSA determined that it would
replace the entire aeration system as part of the NFA Project.

In response to BSA’s request for an extension of the NFA Project
schedule, DEC requested additional information, including a financial
capability analysis. BSA retained an expert consultant, and
submitted the financial capability analysis on December 31, 2020.

Although BSA started preliminary engineering activities for Phase I of
the NFA Project by March 18, 2015, given unexpected interruptions in
the implementation of the NFA Project, BSA issued a request for
proposal on July 23, 2019 and started design engineering on Phase I on
November 25, 2019; and, issued the request for proposal for Phase 11
on May 20, 2020 and started design engineering on October 28, 2020.

On January 28, 2020, BSA submitted the NFA Project Phase I
engineering report to DEC and EPA for approval, which was approved
on September 29, 2021. The Phase I design engineering was completed

on June 13, 2021, and the notice to proceed was issued on October 19,
2022,

On October 29, 2021, BSA submitted an NFA Project Phase 11
engineering report to DEC and EPA, and a revised engineering report
was submitted by BSA on May 31, 2022 responding to DEC’s February
8, 2022 comments, which was approved on June 8, 2023.
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Throughout the cleaning/grit removal process, BSA provided semi-
annual updates to DEC and EPA on the status of the cleaning/grit
removal and the anticipated schedule for the NFA Project.

BSA has not issued a notice to proceed for Phases II or III, or achieved
substantial completion for Phase I, Phase II or Phase III of the NFA
Project to date.

BSA conducted a collection system model recalibration in 2019.

On October 6, 2021, DEC and EPA approved BSA’s Collection System
Model — Model Update Report (“2021 Approved Recalibrated Model”),
which BSA used to analyze the physical and financial feasibility and
efficacy of projects included in the 2014 LTCP.

Based on the 2021 Approved Recalibrated Model, it was determined
that certain collection system projects included in the 2014 LTCP were
not feasible or would not be able to achieve the Typical Year CSO

activation limits, by receiving waterbody, associated with the 2014
LTCP.

BSA conducted an optimization process and identified new
opportunities to improve utilization of existing system capacity and
add conveyance and storage capacity where needed most to address
activations.

BSA alleges that starting in March 2020, the COVID-19 pandemic and
the associated shutdowns across the economy, hyper-inflation, and
supply chain problems caused delays and hindered BSA’s ability to
complete the NFA Project and related activities.

Technical staff from DEC, EPA, and BSA have met on several
occasions between 2018 and 2023 to resolve the alleged CWA and State
violations relating to the Permit and 2014 EPA Order.

In mid-2023, DEC, EPA, and BSA agreed that BSA would submit a
proposed amended LTCP to comply with the terms of its Permit and

achieve the Typical Year CSO activation limits, by receiving waterbody,
associated with the 2014 LTCP.

WHEREAS, the Amended LTCP should assess all core elements in
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accordance with EPA’s CSO Policy and provide that BSA may satisfy these

elements with multiple documents and submissions.

WHEREAS, the below facts support the content of the Proposed Amended

LTCP and approval of this Consent Judgment;

BSA prepared and submitted an LTCP Optimization Selected
Alternative memo on December 22, 2023 and a revised LTCP
Optimization Selected Alternative memo on July 12, 2024 (the “2024
LTCP Selected Alternative memo”) (Appendix A) that provides a set of
alternative capital control projects that would replace or otherwise
modify some of the projects set forth in the 2014 LTCP and a technical
explanation of how those alternative projects would achieve the

Typical Year CSO activation limits, by receiving waterbody, associated
with the 2014 LTCP.

BSA prepared an initial LTCP Optimization Bridging Document on
July 6, 2023, to memorialize EPA, DEC, and BSA’s technical
discussions, consensus, and their mutual decision to develop a
proposed amended LTCP to modify, remove, and add projects and
establish updated schedules. On December 22, 2023, BSA submitted a
revised LTCP Optimization Bridging Document, and on July 12, 2024,
BSA submitted a further revised LTCP Optimization Bridging
Document (the “2024 Bridging Document”) (Appendix B).

The 2024 Bridging Document provides a detailed overview of the
disposition of the projects in the 2014 LTCP and the alternative
projects proposed in the 2024 LTCP Selected Alternative memo. The
2024 Bridging Document provides a detailed proposal of projects from
the 2014 LTCP that have not been completed and should be carried
over to a proposed amended LTCP and alternative projects proposed in
the 2024 LTCP Selected Alternative memo (collectively the “Control
Projects”). The Control Projects are intended to achieve the Typical
Year CSO activation limits, by receiving waterbody, associated with
the 2014 LTCP. The Control Projects include the NFA Project and 52
updated collection system projects (“Collection System Projects”).

The 2024 Bridging Document includes each Control Project’s schedule,
estimated cost, water quality goals and limits, and other site-specific
considerations.

iE
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On December 22, 2023, BSA submitted an updated schedule for all the
Control Projects, and on July 12, 2024 and again on December 31,
2024, BSA submitted a revised schedule for the Control Projects (the
“2024 Control Project Schedule”) (Appendix C). The 2024 Control
Project Schedule establishes each Control Project’s (i) Design Start
Date; (ii) Design Completion Date; (iii) Notice to Proceed Date; and (iv)
Complete Construction Date. The 2024 Control Project Schedule
requires all projects to be completed no later than December 31, 2040
(the “Date of Achievement of Complete Construction for Control
Projects”). -

DEC agrees that the Control Projects set forth in the 2024 Bridging
Document and the schedules set forth in the 2024 Control Project
Schedule represent a fair and reasonable proposed amended LTCP
schedule that affords BSA appropriate time to perform necessary
repairs to its Combined Sewer Systems while ensuring that BSA
effectively controls CSO discharges to waters of the state, and United
States and, otherwise, comports with its Permit obligations.

On September 25, 2024, BSA submitted a Public Participation Plan
which lays out procedures and a schedule to inform the public about
actions and projects outlined in the 2024 Bridging Document
(Appendix B) and the schedules set forth in the 2024 Control Project
Schedule (Appendix C), which the Parties agree make up the Proposed
Amended LTCP. The Public Participation Plan also provides
opportunities for the public to have their views heard and considered
concerning the actions required by this Consent Judgment throughout
its implementation.

DEC approved the Public Participation Plan on October 1, 2024
(Appendix D).

BSA agrees to complete the public participation process on the
Proposed Amended LTCP within 12 Months of receiving DEC’s
approval of the Public Participation Plan.

BSA agrees to comply with the deadlines set forth in the 2024 Control
Project Schedule (Appendix C) to the best of its ability until the
Consent Judgment is entered whereupon BSA agrees to comply with
the obligations set forth in the Consent Judgment.

DEC agrees that the 2014 LTCP, the 2024 LTCP Selected Alternative
memo (Appendix A), the 2024 Bridging Document (Appendix B), 2024
Control Project Schedule (Appendix C), and Public Participation Plan

B
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(Appendix D) together are submitted by BSA to satisfy the first,
second, third, fourth, fifth, sixth, seventh, and eighth elements of
EPA’s CSO Policy for an Amended LTCP.

e DEC and BSA agree that a Post Construction Compliance Monitoring
Plan is required to satisfy the ninth element of EPA’s CSO Policy for

an Amended LTCP and that such a plan will be developed under this
Consent Judgment.

WHEREAS, DEC has alleged that, in addition to its Permit violations arising
from failure to timely implement a compliant LTCP, BSA violated various effluent
limit, bypass and reporting provisions of the Permit in 2024 (the “2024 Permit
Violations”). More particularly, BSA’s Monthly Discharge Monitoring Reports
(DMRs) between June 1, 2024 and August 31, 2024 demonstrated that it exceeded
the daily maximum effluent limit for settleable solids at Outfall 002 (0.3 mL/L) by
500% during the reporting period for June 2024, and 1,233% during the reporting
period for August 2024.

WHEREAS, BSA experienced 11 dry weather bypasses from BSA’s outfall
001 in August 2024 and December 2024 in violation of 6 NYCRR 750-2.8(b). BSA is

not authorized to discharge from Outfall 001 under dry-weather conditions. The

dates and parameters of those 11 violations are set forth below.

- Dateof Duration  Average  Peak Flow 001 Discharge

_ Bypass  (Hr)  Influent (MGD)  (MGD) MG) Sé. 8
8/22/2024 10.47 93 145 17
8/23/2024 13.41 79 124 23
8/24/2024 8.93 65 110 19
8/25/2024 12.77 71 117 17
8/26/2024 18 67 118 27
8/27/2024 13.6 11 114 12
8/28/2024 24 74 120 25

9-
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- Date of  Duration Average Tow 001 Discharge

~ Bypass (Hr, _Influent (MGD) 1GD) (MG)
8/29/2024 13.62 73 127 20
8/30/2024 6.68 86 111 1))
12/6/2024 .22 102 165 28
12/7/2024 20.22 98 152 78

WHEREAS, BSA did not submit to DEC the requisite bypass reports or
reports of anticipated non-compliance for the above bypasses in violation of 6
NYCRR 750-2.7 and 750-2.8(b). DEC and BSA wish to resolve BSA’s liability for
these alleged violations by BSA paying civil statutory penalties and funding an
environmental benefit project pursuant to this Consent Judgment.

WHEREAS, by entering into this Consent Judgment BSA neither admits nor
denies any liability to the State arising out of the transactions or occurrences
alleged in the Complaint.

WHEREAS, DEC and BSA (together the “Parties”) recognize, and the Court,
by entering this Consent Judgment, finds, that this Consent Judgment has been
negotiated by the Parties in good faith, will avoid litigation between the Parties,
and is fair, reasonable, and in the public interest.

NOW, THEREFORE, before the taking of any testimony, without the
adjudication or admission of any issue of fact or law, except as provided in Section I
with the consent of the Parties, IT IS HEREBY ORDERED AND ADJUDGED as

follows:

-10-
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L. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action
pursuant to Judiciary Law § 140-b and ECL § 71-2727.

2. Venue is proper in Erie County pursuant to CPLR § 503 because BSA
resides in Erie County and the alleged violations at issue occurred there.

3. For purposes of this Consent Judgment, or any action to enforce it,
BSA consents to the Court’s jurisdiction over this Consent Judgment and any such
action over BSA and consents to venue in this county.

4, For purposes of this Consent Judgment, BSA agrees that the
Complaint states claims upon which relief may be granted pursuant to CPLR §
3211.

II. APPLICABILITY

A The obligations of this Consent Judgment apply to and are binding
upon the DEC, and upon BSA, and any successors, assigns, or other entities or
persons otherwise bound by law.

6. No transfer of ownership or operation of BSA’s Facility, whether in
compliance with the procedures of this Paragraph or otherwise, shall relieve BSA of
its obligation to ensure that the terms of the Judgment are implemented. At least
30 Days prior to such transfer, BSA shall provide a copy of this Consent Judgment
to the proposed transferee and shall simultaneously provide written notice of the
prospective transfer, together with a copy of the proposed written agreement, to

DEC in accordance with Section XV (Notices). Any attempt to transfer ownership

T
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or operation of the Facility without complying with this Paragraph constitutes a
violation of this Judgment.

e BSA shall provide a copy of this Consent Judgment to all officers,
employees, and agents whose duties might reasonably include compliance with any
of its provisions, as well as to any contractor retained to perform any required work.
BSA may provide a copy of this Consent Judgment in electronic format to meet this
requirement. BSA shall condition any such contract upon performance of the work
in conformity with the terms of this Consent Judgment.

8. In any action to enforce this Consent Judgment, BSA shall not raise as
a defense the failure by any of its officers, directors, employees, agents, or
contractors to take any actions necessary to comply with its provisions.

III. OBJECTIVES

9. It 1s the express purpose of the Parties in entering into this Consent
Judgment to require BSA, through implementation of its LTCP, to take all
measures necessary to fulfill the objectives of the Clean Water Act (“CWA”), to
achieve and maintain compliance with ECL Article 17, its Permit (including, to the
extent incorporated therein, the 2014 EPA Order), and any applicable Federal and
State regulations, including, but not limited to, the reduction of discharges from the
CSO outfalls listed in the Permit.

IV. DEFINITIONS
10.  Terms used in this Consent Judgment that are defined in either ECL

Article 17 or the Clean Water Act, or in regulations promulgated thereunder have

o
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the meanings assigned to them in those laws or regulations, unless otherwise
provided in this Judgment. Whenever the terms set forth below are used in this
Consent Judgment, the following definitions apply:

“2014 EPA Order” shall mean the Amended Administrative Compliance
Order, CWA-02-2014-3033, EPA issued BSA on April 11, 2014;

“2014 LTCP” shall mean BSA’s LTCP that was jointly approved by DEC and
EPA on March 18, 2014;

“2024 Bridging Document” shall mean the document set forth in Appendix B
produced by BSA on July 12, 2024, memorializing the Control Projects and
estimated costs;

“2024 LTCP Selected Alternative memo” shall mean the document set forth
in Appendix A produced by BSA on July 12, 2024, outlining the projects that would
modify or otherwise replace the 2014 LTCP projects that would no longer be
sufficient to achieve the Typical Year CSO activation limits, by receiving waterbody,
associated with the 2014 LTCP;

“2024 Control Project Schedule” shall mean the document set forth in
Appendix C submitted by BSA on December 31, 2024, establishing each Control
Project’s (1) Design Start Date; (i1) Design Completion Date; (ii1) Notice to Proceed
Date; and (iv) Complete Construction Date;

“Amended LTCP” shall mean the Long Term Control Plan that BSA must
submit for approval pursuant to Paragraphs 17-18 and thereafter implement

pursuant to Paragraphs 19-20;

-13-
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“Approvable,” to be considered Approvable any plan which is required to be
submitted to DEC must be approvable by DEC upon submission or with only
“minimal revision” in response to DEC comments. Consistent with 6 NYCRR
Section 750-1-2(8), “minimal revision” shall mean the facility plan can be revised
and resubmitted to DEC within 60 Days of notification by DEC that the revisions
are necessary;

“Bird Island WWTF” shall mean BSA’s Bird Island Wastewater Treatment
Facility located at 90 West Ferry Street, Buffalo, NY 14213;

“Bird Island WWTF Outfalls” shall mean Outfall No. 001, Outfall No. 01A,
and Outfall No. 002 located at the Bird Island WWTF, and described more
particularly in the Permit.

“BSA” shall mean Defendant the Buffalo Sewer Authority;

“Building/Private Property Backup” shall mean a release of municipal sewage
into a building or onto private property that is caused in whole or in part by
blockages, flow conditions, or other conditions in the Combined Sewer System;

“Collection System Project” shall mean a project designed to reduce
discharges within BSA’s combined sewer collection system, from CSO outfalls
during wet weather events;

“Combined Sewer Overflow” or “CSO” shall mean any discharge from the
BSA’s Combined Sewer System through a permitted CSO outfall prior to treatment
at its Bird Island WWTF. The term shall include any discharge from the CSO

outfalls described more particularly in the Permit;

e
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“Clean Water Act,” or “Act” shall mean the Federal Water Pollution Control
Act, as amended, 33 U.S.C. §§ 1251 et seq.;

“Combined Sewer System” or “CSS” shall mean the wastewater collection and
conveyance system, as defined in 40 C.F.R. § 122.2, owned and/or operated by BSA;
“Complaint” shall mean the verified complaint filed by the DEC in this

action;

“Consent Judgment” or “Judgment” shall mean this Consent Judgment and
Appendices attached hereto (listed in Section XXIV). In the event of a conflict
between this Consent Judgment and any Appendix or any approved plan, report, or
other item or deliverable, this Consent Judgment shall control;

“Control Projects” shall mean the projects set forth in the 2024 Bridging
Document. Control Projects can be divided into two broad categories: (i) 52
Collection System Projects and (ii) the NFA Project;

“Date of Achievement of Complete Construction for Control Projects” shall
mean December 31, 2040, the date by which BSA must complete construction for all
Control Projects as set forth in the 2024 Control Project Schedule or a Revised
Control Project Schedule;

“Day” shall mean a calendar day unless expressly stated to be a business day.
In computing any period of time for a deadline under this Consent Judgment, where
the last day would fall on a Saturday, Sunday, or federal or State holiday, the

period shall run until the close of business of the next business day;

8
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